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Since the introduction of Part Two of the Youth Justice and Criminal Evidence Act in 1999, a 
number of special measures have been introduced in order to support vulnerable and 
intimidated witnesses to give their best evidence in court. Section 28, the pre-recorded 
cross-examination of eligible witnesses, was the last of these measures to be implemented, 
having been piloted in select courts in 2014. In 2020, Section 28 was first implemented in 
Hampshire Crown Courts. Research was carried out using a series of semi-structured 
interviews with practitioners in Hampshire’s police and criminal justice system with 
experience of using Section 28. This was followed by the thematic analysis of their 
responses to evaluate how successful the implementation of the measure has been and to 
identify any areas of strength or those which could be improved to provide a better service 
and outcomes for vulnerable witnesses.  
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Introduction 

 

Outlined in Part Two of the Youth Justice and Criminal Evidence Act (YJCEA) 1999, Section 28 

is one of a number of special measures implemented by courts in order to better facilitate 

the giving of evidence by vulnerable witnesses. As the last, and most radical of these 

measures, Section 28 provides for the “video recorded cross-examination or re-

examination” (YJCEA, 1999) of vulnerable and intimidated witnesses. These are witnesses 

who are vulnerable on the basis of age (under 18) or a physical or mental disorder as well as 

witnesses who are likely to face undue distress or fear of testifying. In order to reduce this 

distress, vulnerable and intimidated witnesses and victims are able to give their cross-

examination testimony prior to the trial from a separate live-link room where they are asked 

questions by advocates who are situated in the courtroom, thus reducing the number of 

people present for the witness. While the vulnerable and intimidated criteria mean the 

scope for Section 28 can be broad, this dissertation will predominantly examine the 

experiences of child witnesses as the measure has not yet been expanded to encompass all 

potentially eligible groups. The use of Section 28 for intimidated witness is, as yet, only in its 

pilot stage. 

 

The original legislation was created in response to an increase in awareness of the 

prevalence of child abuse in England and Wales (Creighton and Noyes, 1989), and how much 

of this went unreported or unpunished, combined with a growing belief that a child should 

have the right to have their voices heard in the criminal justice system. Its provisions 

reflected, in large part, the recommendations of the Report of the Advisory Group on Video-

Recorded Evidence chaired by Judge Thomas Pigot QC. Despite some initial concerns, 

particularly regarding the cost of implementation, the reliability of this kind of testimony 

and the impact on a defendant’s due process rights, Section 28 was rolled out in an initial 

pilot to Crown Courts in Liverpool, Leeds and Kingston-upon-Thames in December 2013. 

Following this rollout, a pilot evaluation (Baverstock, 2016) was conducted which took note 

of the experiences of practitioners and witnesses and concluded that, in regard to all areas 

of its scope, Section 28 had made some improvement to the process of cross-examination 



   6 

for witnesses. As such, the use of pre-recorded cross-examination for vulnerable witnesses 

was progressively rolled out to all Crown Courts in England and Wales from June 2019.  

 

Now that Section 28 has been rolled out in all Crown Courts in Hampshire, it is important to 

begin assessing its impact as well as identifying what improvements could be made to the 

measure so that it better serves vulnerable and intimidated witnesses. As such, this 

research aims to evaluate the progress that Section 28 had made by conducting semi-

structured interviews with practitioners in the field. Through thematically analysing their 

views and experiences of using the special measure, a greater picture can be built of the 

strengths and weaknesses of the current setup in Hampshire Crown Courts. From this, 

recommendations can be developed to help inform the future of Section 28.   
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Literature Review 

 

While Section 28 reforms have been viewed by many as a much overdue step forward, the 

path that they have taken to arrive at the point of nationwide implementation has been 

protracted and complicated. Even in the decades before it became reality, the idea sparked 

multiple areas of debate with regards to the wider implications of such a change. This 

literature review aims to sketch the broad changes in policy which led up to this point 

before examining what benefits or criticisms of Section 28 appear in discussion of the 

measure.  

 

The genesis of Section 28 

In order to fully understand the impact of Section 28 on vulnerable and intimidated 

witnesses, it is important to first consider the context into which the Youth Justice and 

Criminal Evidence Act 1999 (YJCEA) was introduced and what precipitated its establishment. 

Smith’s model of the criminal justice reform cycle is highly applicable here, following as it 

does, the four stages of “mounting public concern, appointment of public inquiries, the 

legislative process and inception” (2006, p.121). In the case of Section 28, this process has 

been more drawn out than most.  

 

The 1980s and early 1990s heralded a greater awareness of how much the victim was 

overlooked in the course of processing a defendant through the criminal justice system. 

Well publicised cases such as that of Julia Mason who was subjected to six days of 

questioning in court by her rapist in the clothes he had worn during her assault (Hall, 2007), 

served to focus public consciousness on the way that, for many witnesses, giving evidence 

served to compound the trauma caused by the original offence. Ellison (2002) refers to 

several national and local witness surveys which evidence the psychological and emotional 

effects of victimisation. Subsequently, Julia Mason dropped her case against the UK at the 

European Court of Human Rights upon the enactment of the YJCEA (Fairclough, 2019).  

 

In addition to this, more evidence was emerging about the scale of the problem of child 

abuse specifically in England and Wales. In 1987, the medical diagnoses that 127 children 
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had been subject to sexual abuse in Cleveland, Yorkshire caused a huge strain on police and 

social services in the area as a large number of these children had to be removed from their 

families (Bacon and Richardson, 2021). Despite the controversy surrounding these 

diagnoses and the subsequent Butler-Sloss Inquiry, (Weightman, The Guardian, 1989; 

Butler-Sloss, 1988), the incident highlighted the potentially hidden nature of many victims 

through the sheer volume of cases that had been identified.  

 

More tangibly, data from the National Society for the Prevention of Cruelty to Children 

(NSPCC) (Creighton and Noyes, 1989) showed a twelvefold increase in the number of 

reports of child abuse. At the same time, they discovered that prosecutions were planned in 

only 28% of those cases involving sexual abuse and only 9% of those involving physical 

abuse between 1983 and 1987. This was attributed to an unwillingness to give evidence on 

the part of these victims, likely because neither they nor their parents were willing to put 

them through the additional trauma of a traditional court case.  

 

Almost a decade later, a single case, the death of eight-year-old Victoria Climbié at the 

hands of her great-aunt and her boyfriend further raised public awareness because of the 

level of torture and neglect which she was subjected to, seemingly under the noses of 

several public agencies, during the eight months she lived in England before she died in 

February 2000 (Laming, 2003). This certainly contributed heavily to a feeling that more 

needed to be done to protect vulnerable children.   

 

At the same time, the passage through Parliament of the Criminal Justice Act 1988 sparked 

an appetite for changes to law which would make the participation of child witnesses in the 

criminal justice system less of a traumatic ordeal. There had been high hopes for the act 

itself, but these were not satisfied by the two relatively minor changes it contained; 

alteration of corroboration rules which meant supporting evidence was not needed solely 

on the basis that the testimony had come from a child, and the possibility of children giving 

evidence via live link from outside the courtroom. Though the changes were minor, the 

abandoning of the corroboration rule was an important step forward in giving children 

agency in the criminal trial, in line with the 1990 UN Convention on the Rights of The Child, 

Resolution 44/25. Article 12 in particular, states that a child has the right to have their views 
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and wishes heard, including participation in a criminal trial (United Nations Human Rights 

Office of the High Commissioner, 2021). This marked a culture shift in which what children 

had to say was starting to be given more credence.  

 

General disappointment with the content of the Criminal Justice Act however, led the then 

Home Secretary Douglas Hurd to commission the “Report of The Advisory Group on Video-

Recorded Evidence”, commonly known as the Pigot Report. Chair of the Advisory Group 

Judge Thomas Pigot QC and other committee members published their findings in 1989, 

including the decisive passage 

 

 At this stage we think it worth emphasising that, in other parts of the world where the 

quality of justice is not inferior to our own, listening to what very small children have to  

say and providing suitable means for children to describe their experiences outside the  

public arena of the courtroom is not regarded as unusual, unreasonable, or a threat to  

the principle that the prosecution must discharge the burden of proof. (Pigot, 1.13, p.6) 

 

Pigot’s subsequent recommendations included a presumption of a child’s competency, 

unless the presiding judge perceived evidence to the contrary, completing children’s 

participation in a trial as soon as possible, and the submission as evidence of video-

recordings, removing the need for a child to testify in open court. On the subject of cross-

examination specifically, Pigot recommended that its recording should take place away from 

court, with the smallest number of people possible in attendance and the defendant able to 

view proceedings and communicate with their advocate remotely. This recording could then 

be played at the time of trial without the need for the child to attend.  

 

Following the publication of the report, limited provisions for pre-recorded child evidence 

were introduced into law as part of additions to the Criminal Justice Act in 1991. However, 

as Lord Mottistone failed to add pre-trial cross-examination to the bill (Cooper, 2005), these 

came nowhere close to the radical nature of the recommendations discussed by Pigot. 

While initial police recordings were technically allowed into evidence, there was nothing in 

the bill which made them routine or provided any sort of guidelines for best practice 

(Spencer, 1992). 
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Politically, change in the sphere of victims’ rights solidified with the election of the New 

Labour government in 1997. As the public became less satisfied with the ability of the state 

to tackle crime, the alleviating of the suffering of witnesses was seen as a “feasible objective 

and one with strong political and personal appeal” (Ellison, 2002, p.4) uniting both sides of 

the political spectrum (Hall, 2013). Labour also sought to redress the balance whereby 

perpetrators’ rights were considered more highly than victims’ (Joyce, 2017). The party’s 

manifesto included a promise of more protection for vulnerable and intimidated witnesses 

and a pledge to put victims “at the heart” of the criminal justice system (Hall, 2007, p.33).  

With this aim, Home Secretary Jack Straw created an interdepartmental working group who 

produced the 1998 report “Speaking Up For Justice”. Amongst its 78 recommendations, this 

report pushed for greater use of live video-links to reduce the distress of children giving 

evidence and largely supported Pigot, recommending early assessment of children for any 

special measures that might assist them in giving evidence, prioritisation of cases where 

they were required to attend, and familiarisation with the court and its procedures ahead of 

time. The aims of the Labour government also mirrored a general awareness of rights 

discourses globally which were evidenced in the creation of the European Convention on 

Human Rights, which was enshrined in UK law as the Human Rights Act in 1998 (Hall, 2013).  

 

These historic recommendations were finally written into statute in Part Two of the YCJEA in 

1999 with Sections 23 to 30 detailing all available special measures to assist vulnerable and 

intimidated witnesses in giving evidence. These included the use of screens to prevent the 

witness from seeing the defendant (Section 23), removal of wigs and gowns to reduce the 

intimidating formality of proceedings (Section 26) and the use of intermediaries to aid 

communication and understanding (Section 29). By bringing all measures under one 

statutory umbrella, it was hoped that they would be clearer and more consistently used 

(Macpherson, 2001). Implementation, however, was gradually phased in order to avoid 

overburdening the criminal justice system (Cooper, 2005).  

 

As the last and potentially most procedurally significant change of all the special measures 

relating to victims and witnesses, Section 28 required a great deal of planning and support 

from those who would be implementing it. The radical nature of the change meant that 
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more people had doubts about it than any of the previous measures. These included 

concerns about the veracity of children’s testimony, their ability to understand the process 

and how this would work practically. However, after a 2007 consultation revealed 

widespread professional support for the change (Baverstock, 2016), the decision was taken 

to pilot Section 28 for a select number of vulnerable child witnesses at three Crown Courts; 

Leeds, Liverpool and Kingston-Upon-Thames.  

 

Hurdles to implementation  

It is also important to consider some of the reservations which hindered the 

implementation of Section 28 for so long. Some of these were practical in nature while 

others related to deeper questions of equality, legality and constitutionality. At one point in 

time, these reservations were so pervasive that it led Cooper to deem it “highly likely that 

S.28 as it currently stands will never fully come into force” (p.2, 2005). This was because 

there appeared to be very little public or political appetite for making the most drastic of 

Pigot’s proposed changes to the criminal justice system, especially one which would put 

extra strain on the judiciary. The exclusion of Section 28 in the Criminal Justice Act in 1991 

showed that it was not a government priority, even as they were pursuing other, less 

radical, reforms.  

 

Practically, there were concerns about the cost and logistics of setting up appropriate 

facilities in courts across the country (Baverstock, 2016), especially in those estates whose 

design was less modern and where existing infrastructure was less easily adaptable. These 

included courts where the best room available for the Section 28 hearing would still be 

uncomfortably cramped once all the necessary audio-visual equipment was installed.  Even 

while advocating so strongly for special measures, Pigot (1989) acknowledged the cost 

associated with providing adequate facilities, as well as the potential rising in cost of 

expenses such as legal aid as more cases came to trial and more time needed to be invested 

at the start. This has become less of a concern as technological advances have made the 

relevant equipment cheaper to acquire and more compact.  

 

However, more pervasive were questions about how pre-recording cross-examination may 

tip the witness-defendant balance too far in the opposite direction. Commentators such as 
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Macpherson posited that these concessions to the witness had the potential to “unfairly 

prejudice the defendant” (2001, P.234) by denying them access to their full due process 

rights.  Chief among these is the right to confrontation of their accusers, something which, it 

could be argued, is not fully available to the defendant if they and the witness are never in 

the same room. Indeed, the right to question a witness in open court corresponds with a 

British cultural notion of fair play (Ellison, 2002). However, the case of R. v Smellie set a 

precedent in 1919 that the defendant has no absolute right to directly confront their 

accuser if doing so may intimidate or harm the witness (Yates, 1990) and this was further 

evidenced in the outrage following Julia Mason’s cross-examination. As Bower et al. (2014) 

point out, the right to a fair trial does not start and end with the rights of the defendant. 

Consideration of a fair trial must simultaneously balance the rights of the defendant, the 

victim and the damage that may be done to wider society if all reasonable steps to achieve 

justice are not pursued. It is worth considering alongside this, that, providing the defendant 

has the opportunity to challenge the account of a witness through legal representation, 

their facing a victim of crime may serve little purpose other than to intimidate them and 

prevent them confidently delivering their account. Here, the power balance between an 

adult defendant and a child witness cannot be understated. By virtue of their age, a child 

can be disadvantaged in a courtroom because they lack the communication skills and 

vocabulary of an adult in a situation where it may be one party’s word against the other 

(Lamb et al. 2011). Furthermore, young children especially, may be conditioned to defer to 

adults as authority figures and, as such, facing them in such a formal environment may be 

extremely daunting. 

 

In addition, there was some concern that the removal of the witness from the presence of 

the defendant would imply that they were too dangerous to be in the same room and subtly 

provide more evidence of their guilt. This, it was feared, would violate the core presumption 

of innocence at the heart of justice system in England and Wales. In order to mitigate this, 

the YJCEA specifically stated that the presiding judge may admonish the jury not to let the 

use of special measures affect their perception of the defendant. Thankfully, subsequent 

studies have failed to detect any “discernible prejudicial effect” of special measures among 

juries and the verdicts they deliver (Ellison, 2002, p.75; Davies, 1999). This also serves to 

allay some of the fears identified in the literature by Davies and Westcott (1992) that video-
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recorded testimonies would be less impactful for a jury because the act of watching it on a 

television would flatten some of the emotion behind it.  

 

Concerns were also raised that Section 28 may disadvantage a defendant by making them 

disclose their defence prior to trial and reducing the likelihood of a witness retracting their 

statement. This was something which had previously been attributed to a significant 

proportion of ‘cracked’ (failed) trials in which the defendant pleads guilty at the last possible 

moment because they have waited to see if the witness will actually arrive to testify on the 

day. However, as Spencer (1992) contends, an innocent defendant should have no fear of 

revealing their defence strategy because the burden of proof is not on them to prove their 

innocence, rather it is on the prosecution to demonstrate evidence beyond a reasonable 

doubt that they are guilty.  

 

Another key issue that concerned those interested in Section 28 was the effect that 

conducting their cross-examination away from the courtroom would have on the veracity of 

children’s claims. Traditionally, English courts had set a high bar for determining if a child 

was competent to give evidence in court. At the time of the Pigot Report for example, a 

child was not presumed to be competent if they were below the age of 14, although this 

was up to the discretion of the judge. It was often believed that if a child was not capable of 

understanding the oath required for sworn testimony, they would not be capable of 

understanding the need to tell the truth at all. However, as Pigot argued 

 

a child who is not able to explain what the oath signifies… is rather less likely to be  

sophisticated enough to invent and consistently and successfully sustain falsehoods than 

other witnesses (p.49, 1989). 

 

Despite this, children were often seen as “dangerously suggestible” (Dent, 1992, p.2) which 

would mean that their testimony could be easily distorted to fit with an investigation. This 

ties into broader concerns that children’s memories are simply not developed enough to 

give a sufficiently accurate and detailed account to qualify as evidence. Luus and Wells for 

example, point to multiple studies which show that jurors consistently have a “negative 

bias” (1992, p.74) towards the testimony of children.  
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However, the actual picture seems to be much more nuanced. Henderson and Lamb, 

pointing to a number of relevant studies, have concluded that “children can be effective 

witnesses when questioned in developmentally appropriate ways” (2019, p.201). Goodman 

and Schwartz-Kenney (1992) had previously stated a similar view, arguing that there is a 

great deal of diversity in the cognition of children regardless of age and that more 

supportive conditions may help to mitigate some of this diversity. As such, the context of 

questioning is key. It is with this in mind that Section 28 and indeed all of the YJCEA’s special 

measures seek to provide optimum conditions for children to recount their experiences. For 

Section 28 this begins with the Ground Rules Hearing held prior to the cross-examination, in 

which prosecution and defence advocates meet with the presiding judge, and often, the 

intermediary assigned to the child, to agree how best to support them in giving evidence 

(Cooper, Backen and Marchant, 2015; Henderson, Lamb and Rafferty, 2019). This generally 

involves detailed scrutiny of the cross-examination questions proposed by the defence 

advocate in order to ensure that they are not unduly leading, distressing or asking for 

unnecessary information. This care in questioning will then carry on to the Section 28 cross-

examination in which the judge may, if necessary, intervene to ensure that questions are 

asked in the clearest way possible (Thomas, 2017).  

 

Benefits and Criticisms 

All of the YJCEA’s special measures were designed both to make the process of giving 

evidence easier and less stressful for the child, and to ensure that they are able to give their 

best and most complete evidence. However, despite the improvements that Section 28 is 

expected to bring vulnerable witnesses across England and Wales, there have been valid 

criticisms or reservations labelled at different aspects of the measure. What follows is a 

consideration of the major benefits associated with Section 28 and how well they address 

relevant criticisms. 

 

With providing the best evidence in mind, one of the most prominent benefits which has 

been ascribed to Section 28 is its ability to aid recall and allow witnesses to provide a 

stronger account which stands up better to cross-examination. This is realised through the 

Achieving Best Evidence interview conducted at the investigation stage which constitutes 
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Section 27 (pre-recorded evidence-in-chief) and the subsequent Section 28 hearing because 

both are designed to be conducted as close as reasonably possible to the time of the alleged 

offence. This aids the ability of the child to recall the events in detail because, as multiple 

studies have evidenced (Dent, 1992; Davies and Westcott, 1992; Smith and Tilney, 2007) 

along with guidance from the British Psychological Society (2010), a child’s grasp on detail 

begins fading after the event, with this fade speeding up the longer the retention interval 

between experience and recall. As such, Section 28 is designed to support children to be the 

best witnesses they possibly can, allaying some of the fears of those who viewed children’s 

testimony as unreliable (Luus and Wells, 1992).  

 

Section 28 can also aid the performance of the child as a witness by providing them with far 

more optimised conditions in which to give evidence. As the cross-examination does not 

have to fit in with the schedule of the rest of the trial, there may be a greater degree of 

flexibility which can allow for timetabling of the hearing at a time when the child is at their 

most focussed. For young children this may be first thing in the morning when they are not 

tired by the day, while for adolescents this may involve a later start, allowing them to sleep 

in (Plotnikoff and Woolfson, 2016). Such adjustments may help by lowering the stress of the 

experience, something which can also help aid clearer recall. Despite concerns that such 

accommodations may unfairly privilege the witness over the defendant, as stated above, 

allowing a vulnerable witness the necessary adjustments to enable them to deliver accurate 

and coherent evidence only serves to aid the pursuit of justice overall.  

 

In terms of making the process easier and less traumatic for children, Section 28 is designed 

to try to minimise the distress associated with their experience. By giving their cross-

examination from a live-link room separate to the court room, children are spared the 

ordeal of having to face their abuser in court while they give evidence against them. This 

helps to reduce the power that the defendant may hold over a witness, which in itself could 

have a highly retraumatising effect on a child and may have, in the past, prevented them 

from feeling able to give evidence (Cooper, 2005). However, one reservation regarding 

Section 28 is that, by itself, it does not change the questions asked of a vulnerable witness 

at cross-examination. In their research, Henderson, Andrews and Lamb (2019) pointed to 

evidence that advocates, particularly those acting for the defendant, exploit children’s 
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vulnerability during questioning in order to achieve their desired outcomes. There is a 

wealth of literature explaining that children can perform well during questioning providing 

that it is tailored to their age and level of understanding and avoids confusing them with 

complex, leading or closed questions (Henderson and Lamb, 2019). 

 

Furthermore, while evidence has shown that Ground Rules Hearings have a positive effect 

on moderating the questions and behaviour of defence advocates (Henderson, Andrews and 

Lamb, 2019), this may still be an area of great variability. Section 28 may not be successful 

at mitigating the trauma of giving evidence if the questions they are asked in the live-link 

room still confuse them or lead them to feel they are not being believed (Hall, 2007). More 

research and training may need to be conducted to inform advocates about the most 

effective and least distressing ways of questioning children (Plotnikoff and Woolfson, 2016).  

 

However, the fact that the cross-examination has been pre-recorded can also be hugely 

helpful as it makes the prospect of a retrial easier, both for court scheduling and the child. 

For the child, they have the benefit of finality because their recording means that no further 

participation from them is needed. For the court, this is one less witness to coordinate at a 

new trial. Similarly, this mechanism can be highly useful for cases which involve more than 

one defendant across multiple trials (Plotnikoff and Woolfson, 2016) as the same cross-

examination can simply be replayed. It can also help prevent a child from coming under 

pressure, perhaps from non-offending family members, to retract their statement (Davies 

and Westcott, 1992). In contrast to this, there has also been concern that, despite hopes 

that Section 28 would also be an efficiency measure for the courts, it does nothing to reduce 

the workload of judges and advocates as well as the police, and instead frontloads much of 

the work in order to prepare for the expedited timetable. Baverstock’s pilot evaluation 

contained views from practitioners who believed that non-Section 28 cases were having to 

be de-prioritised and may suffer in order to meet timescales which were “challenging but 

were just about achievable” (2016, p.29).  

 

The evaluation also identifies concerns of defence advocates who felt that they may 

struggle with some aspects of preparation for a Section 28 hearing, particularly around the 

process of agreeing a plea. Because the Section 28 hearing constitutes the first day of trial, 
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any defendant who pleads guilty after this, loses credit for an early plea. This means that 

more work is required prior to the start of the trial to ensure that defendants have access to 

all the available information and can fully understand and evaluate their position. Such a 

concern has been addressed more recently by the publishing of the Director of Public 

Prosecutions’ Guidance on Charging 6th Edition which puts an emphasis on “getting 

disclosure right and getting it done early” (CPS [Online], 2020). This means that the police 

and the CPS have a duty to present their evidence upon charge in order to give the 

defendant the opportunity to fully understand the case against them. As such, Section 28 is 

now not such a departure from normal protocol as it would have been in the past.  

 

Psychologically, knowing that their participation in a trial is complete can also help a child 

begin the healing process from their ordeal. Although the police cannot stop a child from 

receiving therapy because they do not wish to taint a child’s recall, the therapy which a child 

can undertake may be limited because of the court case still hanging over them (Ministry of 

Justice, 2011). Knowing that their part in the case is over may help some children to move 

on with rebuilding their lives.  Therefore, the key consideration for those concerned with 

overloading the criminal justice system is whether the challenge to their workload is worth 

it in order to give victims a better experience and improved outcomes. 

 

While these measures may improve the criminal justice system for witness, there have been 

vociferous challenges by academics to the idea of special measures on the basis that, in 

their current form, they do not conform to “the principle of procedural equality” 

(Fairclough, 2019, p.159). Upon their inception, special measures were only designed to 

provide for non-accused witnesses, a fact which both Macpherson (2001) and Fairclough 

(2019) believe risks undermining the defendant’s right to a fair trial as described in Article 6 

of the European Convention on Human Rights. Some provision has existed since the case of 

T and V vs. UK in which two 11-year-old boys stood trial for the murder of James Bulger. On 

the basis of their age, they were not deemed capable of participating fully in the trial and, as 

such, the removal of wigs and gowns was permitted to reduce the formality of the 

courtroom. In contrast to the YJCEA however, all subsequent provisions for vulnerable 

defendants have been piecemeal and generally are only represented in common law rather 

than statute. As Fairclough’s case study showed, this means that advocates often do not feel 
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empowered to make use of them, either because they are unaware of their existence due to 

not having all measures codified in statute or because a lack of resources means that 

provisions are not workable.  

 

Section 28 - The Pilot Evaluation 

Due to how recently Section 28 has been implemented nationwide, there is currently 

relatively little evaluative work which considers it in practice. Therefore, Baverstock’s 2016 

process evaluation is pivotally important in informing this research. Using a combination of 

practitioner interviews and monitoring data, the evaluation aimed to “identify practical 

implementation issues” (p.3) as well as develop an indication of whether the pilot had met 

its aim of reducing times to cross-examination. Within the qualitative data gathered from 

practitioner interviews, a number of key themes emerged. Generally, it was felt that Section 

28 had been successful at improving witness experience, either through the consideration 

shown to them by defence advocates or shorter cross-examinations with more focussed and 

concise questions. However, the evaluation also identified certain areas in which 

implementation could be improved. It was felt by practitioners, for example, that facilities 

were still often lacking in terms of both accommodation and IT services. Due to the fact that 

the quality of the recorded cross-examination is so vital to the success of the trial, the 

importance of reliable technology cannot be underestimated. Similarly, if one of the key 

goals of Section 28 is to make a witness feel more comfortable giving evidence, the space 

they have to do it in should lend itself to a positive rather than a negative experience.  

 

The monitoring data collected also showed interesting initial trends. Statistics showed that 

Section 28 trials were “slightly” shorter in length than ones in which only Section 27 was 

used (p.8).  Trials in which Section 28 was used were also found to crack in only 8% of 

completed cases compared to 27% of Section 27-only cases while also delivering an increase 

of nearly 40% more guilty pleas before the start of the trial (p.9). All of this data comes with 

a caveat that more research is required to get a fully detailed picture, but early indications 

are certainly that Section 28 is a positive step forward in improving the witness experience 

and ensuring justice for vulnerable victims. All such evidence, however, is contingent on the 

successful roll-out of these measures across England and Wales. This is why this study aims 

to evaluate what progress has been made in Hampshire.  



   19 

Summary 

This discussion has illustrated some of the major developments in the debate concerning 

victims’ rights and the capacity of children to participate in the criminal justice system which 

led to the inception of the YJCEA and finished with the implementation of Section 28 in 

Crown Courts across England and Wales. This is a measure that has been developed in order 

to reduce the trauma of vulnerable witnesses who have to testify in court while ensuring 

that more cases can be successfully pursued as children are able to give their best evidence. 

As various studies have shown, when provided with adequate, age and ability appropriate 

support, children can be valuable witnesses.  

 

Despite concerns that Section 28 may unfairly skew the balance of justice too far away from 

the defendant, this discussion has outlined how necessary this may be when there is such a 

stark power imbalance between adult defendants and child witnesses. However, it has 

raised important questions about what considerations are made for vulnerable defendants 

to participate adequately in their own defence. None of this takes away from how 

important it is to support victims and try to bring them justice wherever possible.  

 

While Baverstock’s 2016 pilot evaluation has shown that Section 28 is an overwhelmingly 

positive change to the criminal justice system, it has also identified areas which may need 

improvement such as the technology and space in which the pre-recorded cross-

examination takes place and the importance of ensuring that all practitioners are 

adequately prepared to accommodate specific vulnerabilities. This is something which can 

directly inform any enquiry into how well Section 28 has been rolled out in Hampshire.  
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Methodology 

 

This chapter will outline the research process in full. The research methods chosen will be 

explained along with the processes of sampling, data collection and analysis. Consideration 

will also be given to the relevant ethical issues for this study. 

 
Research Methods 

Due to the fact that this research question was set in the specific context of Hampshire 

Crown Courts and concerned a relatively new development in criminal justice, it was 

necessary to gather original primary data. This research followed an interpretivist approach 

in that it sought to gather data on the perspectives of practitioners who had experience 

implementing Section 28 and to understand “the meanings, beliefs, and ideas that give 

people reasons for acting” (Halperin and Heath, 2012, p.40) through their own, necessarily, 

subjective accounts rather than simply studying what can be empirically observed.  

 

An interpretivist approach generally lends itself to qualitative methods, and as the question 

was evaluative in nature, it was decided that this would be most appropriate in order to 

achieve data that was rich and descriptive. These results would then help to inform a 

greater understanding of how Section 28 was being implemented in Hampshire. Semi-

structured interviews with relevant practitioners were chosen as the method of data 

collection as this allowed for the gathering of “detailed, often specialized information” 

(Halperin and Heath, 2012, p. 254) and a greater contextual understanding. Though the 

specific nature of the data may have made it harder to broadly generalise, the interview 

process was designed to make the findings more credible because they more accurately 

reflected the experiences of participants, something which was crucial to answering the 

research question. After all, the confidence of practitioners in carrying out Section 28 

hearings is crucial to its success as a special measure. Credibility was also ensured because 

the data came from professionals in the field with expert knowledge of the subject matter.  

 

Semi-structured interviews, specifically, were chosen because they had the advantage of 

ensuring that similar questions would be asked at each interview while maintaining the 
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flexibility to tailor the schedule to make it relevant to each participant’s experience. As 

Kallio et al. (2016) found in their methodological review of semi-structured interviews, this 

method requires more research prior to collecting data because developing an interview 

guide requires enough knowledge to formulate insightful and relevant questions. Here, the 

practitioner topic guide in the initial Pilot Evaluation (Baverstock, 2016, Appendix D) was an 

invaluable starting point when developing the key themes for the interviews and generating 

my own topic guide. Many questions were synthesised or adapted from this document. This 

helped to streamline the process of devising relevant questions and acted as a way of 

ensuring question suitability while other questions were constructed from points of interest 

within the wider literature review. Making use of this research also meant that it would be 

easier to place findings into the context of existing evaluation of Section 28. 

 

Sampling 

The sampling process undertaken to gather participants for this research was largely 

opportunistic due to the relatively small number of relevant participants in Hampshire.  As 

part of my research placement with the Office for the Police and Crime Commissioner 

(OPCC) in Hampshire, I was referred to practitioners within the criminal justice system with 

some known experience of using Section 28. Following the OPCC’s introduction, contact was 

made via email with a covering letter setting out the brief aims of the research and what 

commitments participation would involve. Response rates to this communication were 

pleasingly high and a certain amount of snowball sampling was also employed. This was in 

line with Goodman’s (2011) account of snowball sampling/respondent driven sampling in 

that participants could not be randomly selected due to the specialised nature of the 

research topic and were selected on a convenience basis. This meant that those who were 

approached were individuals who were available via connections within the OPCC and fit 

the experience requirements (Bryman, 2012).  However, in some cases, those who had 

already been approached were able to recommend colleagues or other relevant participants 

in the field whose perspective might be of value to the stated research aims, allowing the 

research pool to grow in a more natural way. With very few exceptions, nearly all 

prospective interviewees agreed to participate. Those who declined to take part did so 

because they felt that they did not have enough relevant experience to be of use to the 

research study. In total, seven participants were secured, four of these members of 
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Hampshire constabulary in different policing roles. The remaining three participants 

consisted of a Crown Court judge and a registered intermediary as well as a Crown 

prosecutor.  

 

Having sought participants’ agreement, a participant information sheet along with a consent 

form and privacy notice was sent by the OPCC (see Appendices A and C). This was to ensure 

that they would arrive safely having been sent via the Police National Network (a secure 

network) from an official email address. This participant information form outlined the 

research aims in greater detail, including how the study aimed to identify areas for 

improvement in Section 28 practice. As Bryman suggests, it is important to provide 

prospective interviewees with a “credible rationale for the research in which they are being 

asked to participate” (2012, p.217). I believe that, in this case, doing so certainly helped to 

increase the response rate from very busy practitioners.  

 

Ethics 

As with all research studies, ethical considerations were key. This research conforms to the 

British Society of Criminology guidelines (2015) which advises that researchers consider 

aspects such as potential harm, anonymity and consent when conducting their research. It 

has also been approved by the University of Winchester’s Ethics Board. Due to the 

professional nature of the planned interviews, it was not envisioned that there was the 

potential for personal harm to come to any of the participants. They would only be asked 

about experiences and opinions relevant to their job role and would not be asked to reveal 

any personal or sensitive information. Although some of the subject matter involving victims 

could have been potentially distressing, the interviewing of participants would not serve to 

highlight anything which they did not already encounter continually as part of their 

professional lives.  

  

Anonymity, however, was much more of a salient issue, in large part because participants 

were speaking in a personal capacity about their professional experiences of the criminal 

justice system. While they may not have experienced personal harm from participating in 

the research, there was however, the possibility that they could encounter professional 

harm if the research showed that they had been critical of Section 28 or how its 
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implementation had been handled. To protect against this, anonymity and confidentiality 

were assured. In order to ensure participant co-operation, they were advised that they 

would only be referred to in the research by their broad job role as this was the only 

identifier relevant to the findings. Furthermore, all documentation bearing personal 

information such as email addresses, recorded interviews and consent forms, was stored 

digitally using password protection which only myself as the researcher had access to. All 

stored transcripts were anonymised and assigned a number to help distinguish them from 

each other. All aspects of the research were carried out in accordance with the Data 

Protection Act 1998 which participants were alerted to prior to agreeing to take part (see 

Appendix B).  

 

Another key factor for ethical consideration was the notion of consent. The British Society of 

Criminology’s guidelines (2015, p.7) emphasise the need to ensure that “that each 

participant is making a voluntary and informed decision to participate”. Informed consent 

was ensured by the delivery of participant information and consent forms to each 

interviewee, transmitted by the OPCC. The participant information form outlined the 

research aims and methods as well as how the research would be used. Privacy and 

anonymity concerns were addressed, and potential participants were encouraged to seek 

further information if they needed it. Information was also provided on withdrawing from 

the research project (see Appendix D). This was important to ensure ongoing consent 

throughout.  All forms were signed and returned prior to arranged interview date signalling 

the agreement of participants with the study as it had been outlined. At the interview, 

consent was again verbally acknowledged along with a brief reiteration of the research aims 

and purposes. Verbal consent was then sought to record the interview in order to aid 

accurate transcription later.  

 

It could be argued that conducting this research with the support of the OPCC may have 

limited how freely participants were able to give their consent. This is because they may 

have felt obliged to take part in research that had been endorsed by the organisation. 

However, this was managed to the best of my ability through the good practice outlined 

above and did not mean that a small number of practitioners who were contacted felt 
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unable to decline, citing lack of adequate experience with the subject matter of the 

research. 

 

Data Collection 

Due to the ongoing Covid-19 pandemic, it was not possible to safely meet participants face 

to face to conduct these interviews. Instead, each interview was conducted online using 

Microsoft Teams. This platform, in particular, was chosen because it was secure and 

routinely used by participants, particularly during the pandemic. This, it was hoped, would 

minimise potential interruptions because of technical difficulties. Microsoft Teams also 

offered ease of recording and auto-generated transcriptions which helped to reduce the 

time taken to process the raw data from the interviews afterwards. Although online 

synchronous interviews are a relatively new method of conducting research, Saarijärvi and 

Bratt argue that they are “valid and trustworthy alternatives to traditional face-to-face 

interviews” (2021, p.396) that may challenge the idea that in-person interviews are always 

best.  

 

One of the benefits of conducting interviews online was the flexibility to fit into the 

schedules of busy professionals. Being able to simply log on to a computer from a 

convenient place meant that they needed only to take time out for the duration of the 

interview and as such, better fit into their day. This also eliminated travel costs which may 

have been present otherwise and meant that the pool of potential participants was not 

limited to those within easy travelling distance. Even so, effort was made to keep the 

interviews as concise as possible out of respect for the demands on the time of participants. 

The participant information form estimated the time commitment at about 45 minutes per 

interview which was found to be plenty of time to cover all relevant points. Online 

interviews also made it easier to rearrange appointments when unexpected interruptions 

came up and meant that periods of Covid related isolation did not impact the research as 

much as it could have done.  

 

A further benefit of synchronous online interviews over other methods of online data 

gathering was that relatively little of the non-verbal cues and rapport building which is 

integral to face-to-face interviews was sacrificed (Deakin and Wakefield, 2013). Though 
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there may be some distance, still having the ability to see the other person meant that it 

was still possible to develop a productive connection and discern reactions such as 

“discomfort, puzzlement or confusion” (Bryman, 2012, p.488). It is also likely that this has 

improved in recent times of social distancing as people become increasingly comfortable 

with using alternative methods of conducting meetings.  

 

Microsoft Teams was by no means a perfect medium for conducting interviews, however. 

Inevitably, there were connection issues during some interviews which hindered 

communication and meant that questions had to be asked again on several occasions. This 

certainly broke up the flow of the interview. This is a common experience during online 

interviews (Deakin and Wakefield, 2013) and unfortunately, there is little a researcher can 

do to ensure the stability of connection on both ends.  

 

 Similarly, due to the fact that the interviewer had no control over the setting, some 

participants were not able to take part in a quiet location. This had an impact on the flow of 

conversation and served to make the task of transcribing the interview harder as the auto-

generated transcript regularly picked up strains of background conversation and struggled 

to accurately document what the participant had said. This added to the time taken to 

process the interview as the recording had to be slowed down or otherwise enhanced in 

order to make out some portions of speech. Additionally, this may have impacted the ability 

of participants to speak freely as they may have felt the need to moderate their statements 

if colleagues were within earshot (Saarijärvi and Bratt, 2021). This was reduced as much as 

possible however, by the fact that questions were minimally sensitive in nature. 

 

After the interview had been conducted, the auto-generated transcription feature of 

Microsoft Teams proved hugely helpful. In many cases, all that was required after the 

transcript had been generated were minor corrections to spelling and formatting as well as 

the removal of the time markers which had been embedded in the text by the programme.   

 

While the interview guide allowed for flexibility, all interviews followed broadly the same 

format. Each interview started with simpler, closed questions designed to provide some 

factual context such as job role and their experience of working with Section 28. Then, each 
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interviewee was asked a series of open questions which were designed to explore their 

experiences further. The order of questions changed between participants in order to 

reflect the direction of the interview, maintaining logical progression and avoiding 

repetition where a topic had already been covered in a previous answer. Here flexibility was 

particularly important as the diversity of participants meant that not all would have the 

experience to answer every question. While there was a split in the topic guide between 

questions aimed at police officers and other professionals in the criminal justice system, 

further conversation made it clear that some questions were simply not applicable. When 

relevant questions were asked, prompts were used to help elicit more detail and each 

participant was given plenty of time to offer an answer. By speaking at length, not only did 

participants provide more data but they also offered an “insight into what the interviewee 

sees as relevant and important” (Bryman, 2012, p.470). Generally, this was incredibly useful 

as it encouraged participants to volunteer anecdotal evidence to support their answers and 

added even more contextual evidence.  

 

Data Analysis 

Once all the recorded research interviews had been transcribed and checked for accuracy, a 

process of thematic analysis was undertaken in order to draw out key themes from the texts 

and highlight similarities and divergences. Thematic analysis was deemed the most effective 

way to draw conclusions from the raw data because it offered a method of analysis 

“unbounded by theoretical commitments” (Clarke and Braun, 2017, p297). This means that 

it was the most appropriate way to interpret accounts as participants perceived them, 

rather than through a preconceived theoretical lens. This mirrors the overall interpretivist 

approach which has underpinned this research, seeking to understand the implementation 

of Section 28 through the eyes of practitioners. Although the amount of data collected was 

small enough to offer the possibility of analysis by hand, the decision was made to begin by 

coding it through NVIVO because the software makes it quicker and easier to retrieve data 

in one place. The software also offers more powerful ways to visualise the data in different 

formats which helped to get a broader sense of the findings it provided. At the same time 

however, it was important to be aware of how each constituent part fitted into the 

interviews as a whole in order to avoid what Bryman terms “decontextualising data” (2012, 
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p.592) through fragmentation. This was done by reading through full physical copies of each 

transcript and keeping them at hand throughout the analysis process.  

 

Using NVIVO, all transcripts were imported and analysed. Coding was not conducted with 

any preconceived themes in mind but with attention paid to the most frequently recurring 

and similar responses to each question. This was important because a thematic analysis is 

designed to identify connections within the data rather than test hypotheses. To start with, 

this consisted of creating a ‘node’ for each topic of conversation and then creating 

subsequent ‘child nodes’ to highlight differing perspectives on each question, generally 

divided up between responses whose meaning could be perceived as positive and those 

that signified a need for improvement. Extra quotations were manually annotated on the 

printed texts in order to add additional context to the analysis. From this analysis, key points 

were noted and accompanied by representative quotations to support the findings. Such 

findings are detailed in the next chapter.  

 

Summary 

This chapter has outlined the interpretivist approach taken to this research which led to the 

decision to pursue a qualitative methodology. Semi-structured interviews were undertaken 

on a mixed convenience and snowball sample in order to gain personal insights from 

practitioners and afford them the flexibility to comment on what they felt was most 

important. This data was then thematically analysed using NVIVO to highlight common 

threads among responses. These findings are discussed next.  
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Findings and Discussion 

 

From the systematic, thematic analysis of the raw data gathered through the interviews, a 

number of prominent themes emerged. These help to shed light on how practitioners 

experience Section 28 and provide areas where it is working effectively as well as areas that 

would benefit from more work or improvement. Broadly, all participants had an 

overwhelmingly positive view of Section 28, and how it is being implemented in Hampshire, 

strongly supporting the benefits that it offers vulnerable witnesses. The following chapter 

explores more of the nuances in their accounts and discusses what this means for 

implementation going forward.  

 

Training and Professional Awareness 

At the start of each interview, participants were asked what they knew and understood 

about Section 28 and what it entailed, prior to participation in their first hearing. Although 

responses varied, particularly between police interviewees and those on the legal side, the 

majority of responses from the police and intermediary show that knowledge among these 

groups could be described as inconsistent at best, with many participants stating that they 

were either unaware or only vaguely aware of Section 28 as a measure before they were 

called to facilitate it in a court case. One police officer commented that they “didn’t know 

much about it until I was asked to attend” (Police Officer 7) while another stated that “we 

haven’t had a lot of information to be honest. I’ve had to muddle my way through this one” 

(Police Officer 2).  

 

This may be because the measure is so new in Hampshire that it is not yet commonplace in 

many cases.  As such, there may not be the depth of experience within a team, allowing 

members to inform each other. It seems that much of the relevant training material had 

been delivered to officers through email or e-learning which may have led to Section 28 

becoming simply more information to digest, lost in a sea of other initiatives. This means 

that officers are more likely to suffer a case of information overload (Arya, 2020). Similar 

sentiments were expressed in Donavant’s (2019) study of American police officers which 

found that, while online education has many benefits, these are dependent on the scenario 
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and may not be the best method for every topic. None of the police officers interviewed 

were able to describe the training process in any kind of detail which indicates that the 

training in Section 28 is more ad hoc than even a uniform process of e-learning. The time 

and space to carry out such learning is crucial and, the fact that no officers could distinctly 

remember carving out time to cover the material suggests that they were expected to grasp 

it while being routinely busy with other duties. Baverstock’s (2016) evaluation also found 

that it was difficult to ensure that all police officers were aware of Section 28 if they were 

not part of a specialist unit who used it more frequently. 

 

Rigorous and consistent training around Section 28 is important for a number of reasons. 

First, police officers working with vulnerable victims and witnesses need to be aware of the 

possibility of using Section 28, particularly because it requires an Achieving Best Evidence 

(ABE) interview to take place in order to provide the evidence-in-chief on which the child 

will be cross-examined.  This means that the police officer responsible for the case needs to 

recognise that a witness may be eligible for Section 28 at the outset to avoid delays later on 

in the case’s progression. In accordance with this, a prosecutor interviewed, commented 

that “continuous training on Section 28 is needed. Otherwise, it’s forgotten and suddenly 

somebody remembers” (Prosecutor 3). While it is possible to retrospectively conduct an 

ABE interview to provide as evidence, the British Psychological Society’s own ‘Guidelines on 

Memory and the Law’ (2010) point to the interval between experience and recall as “one of 

the most powerful determinants of the durability of human memory”. If the commitment 

within Section 28 to provide the best possible evidence is to be met, testimony needs to be 

taken as close to the time of the alleged offense as practical, ensuring that memory fade is 

kept to a minimum.  

 

A confident grasp of Section 28 is also necessary for those officers involved in directing a 

vulnerable witness through the process of giving evidence. Although most police officers 

interviewed stated that they did not feel the need to confuse a young witness by making 

them aware they would be participating in a new special measure, there was certainly a 

view that more information on the practicalities would have made the process easier on all 

those concerned; “practical questions like that you need to be able to answer and I didn’t 

have that information” (Police Officer 2). This means that it was harder to give witnesses a 
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complete picture of what to expect. Such uncertainty may increase the anxiety of a witness, 

undermining measures to alleviate stress such as court familiarisation visits.  The witnesses 

interviewed as part of the pilot evaluation had similar experiences, describing the flow of 

information as “patchy” (Baverstock, 2016, p.41). The experience of the police officers was 

echoed by the intermediary who felt that  

 

You don’t want to sort of say, well, this is my first one as well, we’ll find out as we go 

along together (Registered Intermediary 4). 

 

In the case of the registered intermediary this could be attributed to training being 

conducted when Section 28 was not yet a reality in Hampshire courts. As such, though they 

remembered receiving some information at the time, this may not have fully embedded 

itself because the measure was not something they anticipated using in the near future. 

Certainly, some kind of refresher may be helpful for practitioners in similar scenarios. 

 

Conversely, those participants with legal roles felt that their knowledge was far more 

extensive. As those that were interviewed were involved with the implementation of 

Section 28 in Hampshire and ongoing training, this was unsurprising. However, this does 

highlight the importance of extending this to the police as well. A view expressed by many 

of the police participants during their interviews was that their working relationship with 

individuals from the Crown Prosecution Service (CPS) was one of the most important factors 

in making sure that they felt prepared. When questioned further about what they felt could 

be done to improve training in the future, the most common response was that more input 

from the CPS would have greatly helped to ensure that they had a thorough understanding 

of Section 28 before it came to using it in a case. This would have given them more of an 

opportunity to relate the legalities of the measure to their practical application and ask 

questions so that expectations from both the police and the CPS could be clarified. Taking 

this time would also ensure that the training stands out from other routine e-learnings and 

that police officers are fully engaged with it. Such a relationship will also help to ensure that 

potentially vulnerable witnesses are brought to the attention of the CPS in a timely manner. 

This is something which may well develop naturally; certainly, Baverstock found early 
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identification improved “as awareness became more widespread and the processes became 

more embedded” (2016, p.64). 

 

Victim Experience 

Due to the fact that one of the main drivers for Section 28 was a desire to make the process 

of giving evidence less traumatic for vulnerable witnesses, it was important for this study to 

look at how participants had observed it changing the experience for witnesses in their 

cases.  

 

One of the most common benefits that participants identified was that being able to pre-

record the cross-examination ahead of time reduced the stress of waiting for an upcoming 

court date which may be many months in the future. Although there may still be a wait 

before the Section 28 can be facilitated, there is some comfort in knowing that when it does 

come  

 

at least our victims and witnesses have given their evidence and been cross-

examined and it’s all there ready for when the trial does take place (Prosecutor 3). 

 

This means that witnesses can start to put the ordeal of giving evidence behind them even 

with the trial still to come and do not have to worry about problems which may emerge 

later down the line such as having to give evidence again in the event of a retrial or testify at 

the trials of multiple defendants.   

 

A further benefit for witnesses, identified by many participants, was how the smoother 

running of the Section 28 hearing on the day meant that the time spent giving evidence 

about such a traumatic subject was reduced. Holding the cross-examination separately 

meant that the witness did not have to face the possibility of delays such as jury questions 

which can hold up ordinary trials and therefore limited the time that they have to be in the 

court building at all.  
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The benefits of Section 28 for the witness are best summed up by the judge interviewed 

who observed that 

 

The focused questioning that is agreed at the ground rules hearing….It has vastly 

improved the manner in which witnesses are asked questions… and the way that 

witnesses are allowed to give their evidence and are facilitated to answer… in a way 

that is is age appropriate, vulnerability appropriate, and is… in their words and in 

their language. Where the court is adapting to the witness and not the other way 

around. (Judge 6) 

 

All of these are considerations which special measures, and Section 28 in particular, sought 

to address through their implementation. It is also important to consider, as did many 

participants, that this was not delivered through the Section 28 in isolation. Several of those 

interviewed highlighted the importance of the Ground Rules Hearing (GRH), which is not 

unique to Section 28 cases. This is where the questioning strategy and support provided to 

the victim will be agreed and where questions are submitted by the defence advocate for 

prior approval. Therefore, it may be harder to distinguish between the effect on victim 

experience of the GRH rather than the actual Section 28 cross-examination. It was noted by 

the registered intermediary however, that in Section 28 cases, the GRH “seems to be 

working better” (Registered Intermediary 4) with defence lawyers expecting to submit 

written questions and doing so in a timely manner. Therefore, it may be reasonable to 

conclude that there is a positive cumulative effect of the two together.  

 

It is also worth noting that the question of witness experiences is subjective and may not be 

best answered by asking practitioners who can only have a professional experience of the 

Section 28 process. As such, this would be an interesting area for further study, engaging 

witnesses directly and asking for their perceptions of the process as the initial 2016 pilot 

evaluation did. 
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Quality of Evidence 

The other main aspect of consideration at the genesis of Section 28 was the desire to enable 

witnesses to give better evidence and to give it in more cases. As such, participants were 

asked how they felt that Section 28 had changed the quality of evidence that vulnerable 

witnesses had been able to provide. Surprisingly, participants had much more of a mixed 

view of whether Section 28 had produced significantly better evidence, contrary to what 

might have been expected; “I don’t think I can say hand on heart, whether it did or it didn’t” 

(Police Officer 1). Several police officers, for example, felt that their witnesses were robust 

enough that they could have withstood a live cross-examination if necessary. This does not, 

however, mean that these witnesses did not benefit at all from the pre-recording of their 

testimony. Even if they could have given the same testimony during a live trial, they may 

have still found the process of pre-recording less daunting. 

 

There was still consensus among those who believed that Section 28 had aided the quality 

of evidence (about half of participants), that this was in large part due to the improved 

capacity of witnesses to recall the events they were giving testimony about.  

 

the quicker you can get your witness to be cross-examined or give their evidence, 

the better their recall at the time. The longer you leave it, the worse it will be. 

(Prosecutor 3) 

 

Those who viewed Section 28 as a significant aid to the quality of evidence certainly 

believed that it prevented memory fade by allowing the cross-examination to happen closer 

to the time of the alleged offense. It was generally felt that any reduction in this time could 

only be a positive development. This is borne out by the results of previous research (Smith 

and Tilney, 2007; British Psychological Society 2010). Comments were also made regarding 

the positive effect of a reduction in the stress associated with the cross-examination. By 

reducing the number of people present and the time spent waiting in court, especially, the 

witness is less likely to become “more anxious and less and less able to give a good… 

account of themselves, uhm, as the day wears on” (Judge 6). The reduction of anxiety is 

likely to improve the capacity of a witness to focus on the questions being asked and to 

communicate clearly in response.  
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The registered intermediary in particular, had a highly positive view of how Section 28 had 

enabled a witness to give evidence where it may not have otherwise be possible. They 

recounted a case that they had worked on in which a young witness struggled to give his 

evidence on the day of the Section 28, predominantly concerned with the knowledge that 

he was being viewed by the defendants on the live link screen in the courtroom. Due to the 

flexibility that Section 28 allowed, the judge was able to move the defendants within the 

courtroom so that they could not see the screen as the child gave his evidence.  

 

At least he did say enough, and he wouldn’t have been able to do that if the judge 

hadn’t allowed… for the defendants not to be able to see the screen (Registered 

Intermediary 4).  

 

This accommodation would not have been possible during a live trial, even when using live 

link, as the intermediary found when the witness’s sibling came to give evidence, because 

the court room would be full and therefore there would not be a place to move the 

defendants to so that they could not view the screen. As such, the other child did not attend 

on the day of their testimony and the trial has subsequently been adjourned. Although it is 

not clear why this child was not also afforded the option of special measures, it does 

highlight the benefits of expanding Section 28 to help more witnesses.  

 

An interesting question, however, emerged from these interviews regarding the merits of 

Section 28 versus the impact of a witness giving live testimony in court where they feel 

comfortable enough to do so. This was certainly an area where opinions diverged greatly 

and as such may be a valuable area for more study. Despite a generally positive view of 

Section 28, one police officer felt that “I still think barristers like live evidence” (Police 

Officer 5) although they did not elaborate further on why they felt this. Conversely, the 

prosecutor interviewed observed that, from talking with juries who had delivered not guilty 

verdicts, “it’s quite clear that any acquittal is not as a result of the Section 28” (Prosecutor 

3). Indeed, there has been no significant research to indicate that the use of pre-recorded 

evidence leads to more acquittals (Burton et al., 2006). 
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One of the key points from this discussion was the fact that the need for special measures 

should be determined based on the individual needs of the witness. The choice of giving 

evidence live in court may be appealing to a witness and they should not be denied the 

opportunity if those in charge of the case believe that “they’re strong and they’re saying, 

yeah, I want to give my evidence” (Police Officer 5). Some witnesses may feel that testifying 

in court gives their account more legitimacy and appropriate weight through the formality 

of the setting while using a video link disempowers them (Plotnikoff and Woolfson, 2004). 

However, there may be relatively few cases in which this is true. This highlights the 

importance of communicating with a witness. In order for special measures to be truly in 

tune with their needs, they must take into account their preferences and give them a sense 

of agency in the process. Doing so ensures that the criminal justice system stays true to its 

stated aim of giving victims and witnesses a voice. 

 

Timetabling and Workload 

One of the clearest themes that emerged in conversations about the timetabling of the 

Section 28 process was how potentially challenging working to the timetable of a case using 

Section 28 can be for all involved. This was felt by participants from the police, prosecution 

and judiciary. For police officers, the most time-consuming aspect was ensuring that the 

edits to the initial Video Recorded Interviews (VRIs) that were agreed at the GRH were 

completed in time for the cross-examination. Where the time between the two was very 

short, the process of getting these done as well as the relevant paperwork was “time-

consuming and painful” (Police Officer 2). Similarly, the prosecutor interviewed had 

experienced issues arising when the Section 28 hearing had been timetabled so close to the 

court date that an issue interfering with the cross-examination could mean that it would 

have to be abandoned and, with no time to reschedule, the witness would have to give their 

evidence at the live trial. Such instances are problematic, both because it is what Section 28 

is designed to avoid and because it changes what the victim can expect of the process at 

very short notice which can induce anxiety. Although the timetabling of cases is complex, 

particularly with the delays to trial dates which have been caused by the Covid-19 

pandemic, it is certainly important that consideration is given to allowing sufficient time for 

all the necessary aspects of the GRH and Section 28 process to happen in order for the 

special measure to work properly for vulnerable witnesses. Again, this may be an issue 
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which improves as more cases make their way through court and those involved in 

timetabling gain more experience of how long certain aspects are likely to take.  

 

Similar sentiments were expressed by the judge, who felt that presiding over a Section 28 

case calls for “considerably more case management” (Judge 6) so that all parties comply 

with the timeline for the case. At the same time, they must also be familiarising themselves 

with all the relevant case documents and ensuring that the GRH is truly effective at focusing 

the questioning to make it as concise and relevant as possible. 

 

Generally, among all participants there was a consensus that Section 28 did not reduce the 

workload involved in a trial. This is in line with what Baverstock’s (2016) evaluation found in 

Kingston, Liverpool and Leeds. However, there was some benefit to this timetabling, 

especially for police officers who felt that recording the cross-examination early meant that 

there was “quite a big headache out of the way” (Police Officer 5). After this, whatever 

happened during the trial, they could proceed with the certainty that a witness’s testimony 

would be available on the day, a benefit that Plotnikoff and Woolfson also noted would 

prevent retrials from collapsing “because witnesses refuse to give evidence again” (2016, 

p.2). It was also noted that as the CPS moves towards a policy of frontloaded disclosure, this 

is perhaps less of a problem than it would have been previously because courts are much 

more used to having to work to this kind of timeline and it represents very little departure 

from normal working practices.  

 

Ultimately, the most consistent response from all involved was that any challenges during 

the process were overwhelmingly worthwhile if it allowed the justice system to provide a 

service that was much more “victim-focussed” (Police Officer 1). This is something which all 

practitioners would say that they strive to deliver daily, and Section 28 was felt by all to be a 

good step towards achieving this. 

 

Coordinated working 

One of the most positive aspects of Section 28 to emerge from these interviews was how 

effective participants had experienced the communication and coordination between 

different professionals to be.  
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In my experience, the mum, the ISVA [Independent Sexual Violence Advisor], the 

registered intermediary and I, just were a well-oiled kind of communication unit 

really. And that’s what made it all go really smoothly. (Police Officer 1) 

 

At so many stages of the process, effective communication is key to ensure that all involved 

know exactly what is happening so that they can adequately support the witness and their 

family. If witness support is to be at the heart of Section 28, it is important that all services 

come together to “wrap around the victim” (Police Officer 5). Similarly, communication 

between those there to support the witness and the defence counsel, helps to ensure that 

the cross-examination does not cause them undue distress while the safeguarding the right 

to a fair trial for the defendant.  Although this may be hindered by a lack of familiarity with 

Section 28 procedures as outline above, the registered intermediary interviewed felt that 

effective communication had certainly happened in the cases in which she was involved.  

 

It’s all worked very well in terms of… being able to communicate directly with the 

defence counsel, and they’ve been very reasonable. (Registered Intermediary 4) 

  

Communication in general therefore, is something which seems to be very successful in 

Hampshire as all participants that commented on their experience of working 

collaboratively on these cases only had overwhelmingly positive things to say. As more cases 

make use of this special measure, it will be important that such an ethos of close 

communication remains solid. This may also be an avenue whereby the lack of sufficient 

training experienced by some participants may be addressed as practitioners can inform and 

support each other.  

 

Advocate style 

When questioned about whether Section 28 had changed the questioning techniques and 

style of advocates, there was consensus among those who felt able to comment, that it has 

helped to facilitate cross-examinations that are more focussed and designed with the ability 

of the witness in mind. This is a finding mirrored in Henderson, Andrews and Lamb’s 

research into the questioning of children with and without using Section 28, which found 
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that pre-recording the cross-examination led to defence advocates using fewer suggestive 

questions. These are question which have an increased potential to “contaminate evidence 

and elicit contradictions” (2019, p.260). By avoiding questions which may confuse a child or 

undermine their credibility unfairly, the process is likely to be less stressful as the child will 

not suffer the added distress of feeling as though they are being tripped up or accused of 

being unfairly untruthful. This had been identified as the main complaint from vulnerable 

witnesses during a traditional trial by Burton et al. (2006). Although this research study was 

unable to engage with defence advocates directly, something which would have added a 

further interesting perspective, many participants observed that Section 28  

 

It stops trial counsel from, uhm, wandering into areas that… they shouldn’t be asking 

about, or repeating matters that, ah, witnesses already said in their previous ABE. 

(Judge 6) 

 

This means that there is much less need for judges to intervene during the actual 

questioning, meaning that the cross-examination can be completed more quickly, with 

fewer interruptions and the witness needs to spend less time reliving a traumatic 

experience. Again, it is important to note that this reduction in interventions is likely to be 

due to increased judicial oversight prior to the Section 28 hearing so that issues can be 

avoided ahead of time. For example, King (2017) notes that prior to the use of Section 28, 

children who were cross-examined live following an initial ABE interview were questioned 

intensely about how the ABE had been carried out in an attempt to undermine the 

testimony. This is likely to be the kind of unnecessary questioning that a judge will seek to 

limit during a Section 28 hearing, especially as ABE guidelines have been tightened in recent 

years in order to bolster their credibility.  

 

Baverstock’s pilot evaluation, however, was able to garner input from defence advocates 

who had some concerns that “the pre-set questioning limited their ability to react to 

answers given by witnesses” (2016, p.38). However, a defence advocate also noted that the 

close management of the cross-examination by the judge meant that some follow-up 

questions could be put to the witness if they were deemed appropriately worded and 

necessary.  
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Technology and Environment 

One of the greatest practical concerns that were evident within the literature, was whether 

the technology and infrastructure in place in courtrooms would be sufficient to properly 

enable Section 28 hearings to operate smoothly. Although all participants who commented 

believed that the current facilities did work on at least a basic level, this was one of the topic 

areas where the potential for improvements was most in evidence.  

 

As expected, participants did seem to feel as if more could be done to make the space in 

which the Section 28 hearing happens, more welcoming for witnesses.  

 

I’ve had witnesses not, not very happy about [it]. I mean I think they could be made 

more friendly looking. The do look quite bare. (Registered Intermediary 4) 

 

Though there may be some, more modern, courtrooms with better facilities, older 

courtrooms may not be designed to comfortably accommodate young witnesses and all the 

required technology. In order to deal with this, it was suggested by some participants that it 

would be worth developing the option to record the cross-examination remotely, for 

example in a specifically designed vulnerable witness suite. These are rooms which are set 

up to feel as welcoming as possible and minimise the stress of recounting a painful memory 

in unfamiliar and highly formal surroundings. They make use of soft furnishings, inviting 

colours and other amenities to create an atmosphere of calm. This may help to make the 

witness feel more comfortable and confident during the hearing and may have accessibility 

benefits if it means a witness does not have to travel as far as they would to attend court, 

vulnerable witness suites generally being located at local police stations. Similar calls were 

made by practitioners in Baverstock’s (2016) pilot who felt that, in addition to the above 

benefits, this would reduce distress that the witness may feel at having to be in the same 

building as the defendant. The prosecutor interviewed noted that this is something which is 

currently being piloted in other areas and these findings will be valuable in informing the 

approach taken in Hampshire.  
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However, the judge interviewed had a different perspective. They felt that, if the judge was 

prevented from meeting with the witness on the day because they were in separate 

locations, there was the “danger of a disconnect… before the process of the Section 28 has 

even started to happen”. This, they believed, would undermine the ability of the judge to 

“ensure control… for the fairness of the trial” because they would not be able to directly 

oversee proceedings and would have to rely on someone in another location to ensure that 

the system worked smoothly. Such a tension was also present in Baverstock’s (2016) pilot 

evaluation with judges being concerned that they would be unable to meet witnesses and 

unsure how they would be shown physical exhibits. This is a balance that would need to be 

carefully weighed and more opinions gathered before any decisions regarding remote 

locations for testimony in Hampshire are considered.  

 

In addition to the setup of the room itself, interviews also highlighted the potential for 

issues to arise during the live filming of the cross-examination. Many of the issues 

highlighted in the pilot evaluation (Baverstock, 2016) such as lapses in audio or visual quality 

and a lack of experience in operating the playback equipment, were not mentioned by those 

interviewed in this study. However, other issues were raised. Several police officers and the 

registered intermediary spoke about witnesses’ fears regarding seeing the defendant(s) in 

court, even via video-link. In one case, it was deemed that “the worst thing would be if this 

child saw his parents” (Registered Intermediary 4) because of the undue distress that this 

would have caused. In most cases this meant working with awkward camera angles to 

ensure that the witness could see the advocate who was questioning them without being 

able to see the defendant. However, one police officer spoke of a case in which the camera 

had panned across the courtroom, showing the defendant in the background, something 

which is certainly not an isolated occurrence in the literature. Due to the nature of the 

offences that Section 28 is used for, this can add to the already significant trauma that a 

witness has suffered (Cooper, 2005). In this case, the officer noted that “you could see 

physically how they [the witness] reacted on seeing him” (Police Officer 2). This was also 

noted to be an issue in Baverstock’s pilot evaluation which found that half of the witnesses 

interviewed experienced technical difficulties and that 12% had seen the defendant on the 

live-link screen (2016, p.67). 
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The only way to tackle this may be to assume that the witness will not want to see the 

defendant or be seen by them and thus to set up the courtroom accordingly as a matter of 

routine. Allowing the witness to see the defendant, in particular, should be avoided at all 

costs. After all, as long as the defendant has their advocate present and is given the 

opportunity to view the witness’s cross-examination whether live or after the fact, this 

preserves what is generally accepted as their right to a fair trial. By ensuring that this is done 

at the beginning of proceedings, it avoids having to hastily rearrange seating and risk further 

distressing the witness unnecessarily. It also means that this is one less issue for those 

responsible for facilitating the Section 28 to concern themselves with on the day.  

 

The final issue with the technology involved lies in the unavoidable possibility that, 

regardless of how well it is set up, occasionally, something will fail, and the Section 28 

recording will not be completed to the necessary standard.  

 

Uhm, we know that there have been blips and there are instances where a Section 

28 hearing has taken place and then we’ve all found out that it hasn’t actually 

recorded or the playback doesn’t work… the disadvantage is that if it doesn’t work, 

they have to go through it all again or, worse case scenario, go through all that again 

at a trial. (Prosecutor 3) 

 

While no technology can be considered completely infallible, this is an area which does 

need to be examined because of the damage that an unsuccessful Section 28 hearing can 

do, both to the witness involved and to the confidence that practitioners and witnesses can 

have in the process as whole. If keeping a child out of the courtroom and minimising the 

length of time they spend testifying is one of the ultimate goals of Section 28, then putting 

that child through the same process more than once, especially if it means that they then 

have to testify during the actual trial, may be worse than not using Section 28 at all. 

Multiple respondents in this study placed emphasis on how important it is to manage the 

expectations of a vulnerable witness and to only make promises on which they personally 

knew they could deliver. Though it would seem that instances in which recording failures 

happen are reasonably rare, for each case in which this happens, there is at least one 

vulnerable witness who is subjected to more trauma through the court system. For this 
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reason, it seems as though more work on providing a more robust recording system would 

be of great benefit to the Section 28 process. Whether this would take the form of more 

backup cameras, different recording equipment or more training, is something which 

definitely warrants further enquiry, especially as recording technology and its availability is 

constantly evolving. 

 

Summary 

This chapter has illustrated some of the key points of interest which these interviews 

uncovered. Positively, it was felt that the Section 28 initiative has overwhelming benefits for 

vulnerable witnesses and that any extra work that it requires to deliver is worth it in order 

to provide a victim-focussed approach to the criminal justice system. Its main benefits were 

seen as expediting the trial process for vulnerable witness, putting their recollections on 

record at the earliest opportunity, and tailoring the cross-examination process as closely as 

possible to their needs. However, there were areas which showed the need for further 

development of the Section 28 process in Hampshire. Many police officers felt that they 

would benefit from more training in order to be able to confidently deliver Section 28 for 

witnesses. There were also questions around the suitability of the environment where 

witnesses were expected to testify and about the reliability of the technology involved. 

These are all relatively straightforward practical areas where the evidence shows that small 

changes could improve how well Section 28 is able to support all vulnerable witnesses for 

whom it is deemed appropriate.  
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Conclusion 

 

This research study was designed to explore the how Section 28 came into being as the last 

special measure of the Youth Justice and Criminal Evidence Act 1999 and how well these 

aims were being realised in the specific local context of Hampshire Crown Courts. Due to 

how recently these changes have been made to the criminal justice system, a relatively 

small amount of current research exists evaluating the pre-recording of cross-examinations. 

As such, this study aimed to contribute to existing research and provide a place from which 

strengths and areas of improvement can be highlighted. 

 

In order to achieve this understanding, semi-structured interviews were conducted with a 

snowball/respondent driven sample (Goodman, 2011) of practitioners with experience of 

implementing Section 28. They were asked a series of questions covering topic areas which 

had been highlighted in the literature, particularly Baverstock’s (2016) pilot evaluation. 

These included their experiences of relevant training, workload implications and what 

impact they felt it had on the quality of evidence witnesses could provide. The ethical 

integrity of the work was ensured by assuring participants of their anonymity and ensuring 

that they all gave informed consent.  

 

While the study highlighted a number of areas in which practical improvements can be 

made, what was clear from interviewing all participants was the commitment from all 

parties to deliver the best possible experience and results for vulnerable witnesses. 

Participants generally believed that that was a valuable step forward for cases involving 

vulnerable witnesses, allowing them to give their best evidence by reducing the risk of 

memory fade, and making the process less stressful for them. Any extra work that this 

entailed was viewed to be worth it for this end result. The strength of the working 

relationships between practitioners in different areas was also praised by many. This 

attitude is integral to making Section 28 function effectively and as such, should not be 

undervalued.  
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One of the most important areas of potential improvement, however, was identified in the 

training processes surrounding Section 28, particularly for police officers and registered 

intermediaries. Though training was provided, there was a sense among those interviewed 

that it had become lost in the sheer amount of information, and they were having to learn 

as they went along for their first hearing. This is so important because Section 28 

functioning optimally relies upon the police taking the necessary steps following early 

identification of eligible witnesses. There was a general consensus among police officers 

that they would like the CPS to take a greater role in communicating the Section 28 process 

in order to make sure that they were aware of their expectations in advance of having to 

use it in a case. It was also suggested that, in order for officers to fully comprehend this 

information, a format more engaging than emails or e-learning would be helpful. While e-

learning can be a valuable tool for conveying knowledge remotely, it depends on those 

undertaking it having enough time and concentration to fully engage with it. For something 

of this magnitude, it may be better for a training method with more impact to be used such 

as seminars or group training. This better grasp of the practicalities would also help to 

improve the experience of witnesses who will be given a clearer picture of what to expect 

from their cross-examination from an early stage, allowing them to mentally prepare 

themselves.  

 

There also emerged among participants a view that the technology and its setup which 

supports Section 28 could be improved. Although it generally allowed for communication 

between the courtroom and the live-link room without too much difficultly, the instances 

where things do not go as smoothly, while rare, deserve attention because they undermine 

what Section 28 was designed to achieve. Instances in which the witness is accidentally 

shown the defendant in the courtroom or where a recording fails, and they have to be 

cross-examined again, compound the negative effects of testifying for a vulnerable witness 

when Section 28 seeks to do the opposite. For this reason, it is important that the layout of 

the courtroom can flexibly support this need to avoid showing the defendant on camera. It 

is also worth considering more in the way of technological backups in order to prevent 

scenarios in which witnesses have to give their testimony again. This will be particularly 

important as those witnesses eligible for Section 28 continue to expand and more strain is 

put on existing live link facilities and court timetables.  
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A slightly more ambiguous theme emerged in the research regarding the appropriateness of 

the rooms in which the cross-examinations were taking place. Several participants noted 

that the rooms were often small and not very welcoming, with facilities varying between 

court sites. The suggestion was made by more than one interviewee that, as the nature of 

the live link technology makes it possible to record the cross-examination outside of the 

courtroom, strong consideration should be given to conducting Section 28 hearings in other, 

more purpose-built venues such as vulnerable witness suites. This would have the benefit of 

both making the witness feel more at ease and reducing the time they have to spend 

travelling. While the judge interviewed felt that this would prevent the necessary judicial 

oversight of proceedings, it is a measure that is being piloted in some areas (Prosecutor 3) 

and as such would benefit from further evaluation in the future, weighing the potential 

benefits against any limitations.  

 

This research has fulfilled its goal of evaluating the implementation of Section 28, leaving 

multiple avenues for valuable further research. Quantitative analysis over a longer period of 

time may be useful for uncovering trends in cases that use Section 28 versus those that do 

not. For example, this data could be used to determine the impact of Section 28 on the 

outcomes of successful trials, the number of cracked trials or the number of allegations that 

make it to charging. All of these would help to deepen our understanding of the changes 

happening in the criminal justice system today. 
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Appendix A 
 

 
 

University of Winchester 
Sparkford Road 

Winchester 
Hampshire 
SO22 4NR 

 
Email: h.messingham.20@unimail.winchester.ac.uk 

 
Research study: How successful has the implementation of Section 28 of the Youth 
Justice and Criminal Evidence Act (1999) been in Hampshire?  
 
My name is Hannah Messingham and I am a masters student in the Applied Criminology 
Department at the University of Winchester. You are invited to participate in a research 
study. Before you decide to take part, it is important to understand why this research is 
being carried out and what it will involve. Please take the time to read the following 
information and feel free to ask if anything is unclear or you would like more information. 
This study has been approved by the Applied Criminology and Forensic Studies 
Department Ethics Committee and follows the ethical guidelines of the British Society of 
Criminology. Support for this study is offered by the Office for the Police and Crime 
Commissioner in Hampshire.  
 
The aim of this research study is to understand how well the rollout of pre-recorded cross-
examinations of young and vulnerable witnesses has been received in Hampshire. Using 
the initial pilot evaluation document (Baverstock, 2016) as a starting point, this study 
seeks to understand where the reforms have been successful and what may still need 
improvement.  
 
You have been approached to take part in this study on the recommendation of the OPCC, 
because of your experience in this field. Between six and ten individuals will be 
interviewed with a range of professional backgrounds.  
 
It is entirely your decision whether or not to take part. If you choose to participate you will 
be given this information sheet to keep and subsequently be asked to sign a consent form. 
If, at any time during the interview, you change your mind, you can stop taking part and 
any data you have contributed will be destroyed. If, after you have taken part, you decide 
that you do not want your data to be used, you can contact the researcher on the email 
address on the debriefing form you will be provided with, within 2 weeks of taking part 
and your data will be destroyed. You do not have to give a reason for withdrawing your 
consent.  
 
If you choose to take part, a mutually convenient time will be arranged to meet online 
using Microsoft Teams. You will be asked a small number of questions to explore your 
thoughts on Section 28 reforms and will be given the opportunity to add any other 
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information you would like. With your consent, the meeting will be recorded, purely to 
allow for accurate transcription afterwards. Only anonymised transcripts will be stored.  
 
All recordings will be securely stored on a password protected hard drive and will be 
destroyed as soon as transcription has been completed, within one month of the interview 
taking place. All information and data collected about you will be kept securely, and only 
the researcher named in this information sheet will have access to it. Transcripts will also 
be destroyed following the finalisation of the study in November 2021.  
 
The outcome of this study will be an assessed report which will also be made available to 
the OPCC and the Library of the College of Policing, however your contributions will 
remain anonymous. You will only be referred to by your job role in all material.  
 
All data will be held and processed in accordance with GDPR and the Data Protection Act 
2018. Please see attached privacy statement for more details.  
 
There are no known risks of taking part in this study and the questions will be limited to 
your professional experiences. In the event that you have a complaint about the nature of 
this research you may contact the Chair of University Ethics, Dr Samantha Scallan at 
ethics1@winchester.ac.uk. If you have a complaint about how your data has been 
handled, you should contact; 
 
Stephen Dowell, Data Protection Officer, The University of Winchester, Sparkford Road 
Winchester, Hampshire. SO22 4NR. United Kingdom. Tel: +44 (0)01962 827217 ext 7217, 
Ext. 7217. Email: stephen.dowell@winchester.ac.uk 
 
For further information, please contact my research supervisor, Dr Michelle Jolley at 
michelle.jolley@winchester.ac.uk.  
 
Many thanks for your participation in this study.  
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Appendix B 
 

Privacy Notice for Applied Criminology and Forensic Studies Research 
Participants 

 
Applied Criminology and Forensic Studies research at the University of Winchester conforms 
to the General Data Protection Regulation (GDPR) which came into force on 25th May 2018. 
 
The GDPR gives you the following rights; 

• The right to be informed 
• The right of access 
• The right to rectification 
• The right to erase 

 
 
You can read more about these rights at https://ico.org.uk/for-organisations/guide-to-the-
general-data-protection-regulation-gdpr/individual-rights/ 
 
Please note that many of these rights do not fully apply when data has been collected and 
processed for research purposes. However, we will try to accommodate individual 
requests with respect to GDPR rights where it is possible for us to do so. 
 
The legal basis for processing your personal data in our research is that of public tasks 
which are in the public interest. In addition, before we collect your personal data we will; 

I. provide you with information about the study in advance 
II. tell you how and why we will use your data 

III. tell you who will have access to your data 
IV. tell you how long your data will be stored for 
V. ask for written consent to collect your data (via a consent form) 

 
We will only ask for personal data which is necessary for our stated research purposes and 
will never sell your personal data to any 3rd party. After signing a consent form, you still 
have the right to withdraw your consent, at any time during your research participation and 
for a specified period of time after participating in a study. The time period for withdrawing 
varies between studies but will always be stated on the information sheet and/or the 
consent form. 
 
All research projects at the University of Winchester are reviewed and approved by either a 
Departmental Research Ethics committee or the University Research Ethics committee. All 
criminological studies at the University of Winchester are conducted according to the code 
of practice set out by the British Society of Criminology (BSC). (See 
http://www.britsoccrim.org/) 
 
If you have concerns about how we have handled your data, you have the right to raise 
these with the Information Commissioner’s office (ICO). For more information see 
(https://ico.org.uk/for-the-public/)  and for contact details see 
(https://ico.org.uk/global/contact-us/)  

• The right to restrict processing 
• The right to data portability 
• The right to object 
• Rights in relation to automated 

decision making and profiling 
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Appendix C 
 
 
 

 
Consent Form (Participant Copy) 

 

How successful has the implementation of Section 28 of 
the Youth Justice and Criminal Evidence Act (1999) been in 

Hampshire? 
 

I have read and understood the information presented in the Participant Information Sheet. I have 
had the opportunity to discuss it with the researcher and to ask any questions. I understand that: 
(Please initial each box that you agree with) 
 
☐   My participation is entirely voluntary  
 
☐   I am free to refuse to answer any question 
 
☐   I am free to withdraw from the research (within 2 weeks of participating  
         - see Participant Information Sheet for further details on how to withdraw) 
 
☐   I have read and understood the privacy statement at the end of the participant  
          information sheet.  
 
☐  I am agreeing to my data being collected, stored and processed as described in the  
         participant information sheet 
 
☐  Personal data limited to my name and job role are required for this project and I 
         consent to it being collected, stored and processed as described in the Participant  
         Information Sheet 
     
☐  I will not be named or identified in any output resulting from this study 
 
 
On this basis, I agree to take part in the above-named study, and I give permission for my data to 
be used for research purposes.  
 
 
 
Signed (Participant):                                                    Date: 
 
 
Signed (Researcher):                                                   Date: 
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Appendix D 
 

Debriefing Form 
 

How successful has the implementation of Section 28 of the Youth Justice 
and Criminal Evidence Act (1999) been in Hampshire? 

 
Supervisor: Dr Michelle Jolley (michelle.jolley@winchester.ac.uk) 
 
Researcher: Hannah Messingham (h.messingham.20@unimail.winchester.ac.uk) 
 
 
Thank you for taking part in this study. Your views will help to inform my evaluation of Section 28 
reforms in Hampshire.  
 
If you wish to withdraw your data from the study, contact the researcher within 2 weeks of your 
participation. You do not have to give a reason. 
 
If you wish to make a complaint about the way the study was conducted, please contact RKE Chair 
of University Ethics:  
Dr Samantha Scallan (ethics1@winchester.ac.uk) 
 
If you wish to make a complaint about how your data has been handled in the study, please 
contact: 
Stephen Dowell, Data Protection Officer, The University of Winchester, Sparkford Road, 
Winchester, Hampshire, SO22 4NR, United Kingdom.  
Tel: +44 (0) 01962 827217 ext 7212 Email: Stephen.dowell@winchester.ac.uk 
 
If you have any further questions about the study then please feel free to ask the researcher now, 
or if you prefer to ask later, via email using the contact details above.  
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Appendix E 
 

Section 28 Research Interview Questions 
 

 
Introduction: 
Thank you for participating, research aims 
- specifically to look at what is working well so far and what improvements could be made in 
the future 
-Tell me a little about your job role generally. 
-Briefly, could you tell me what you understand Section 28 to mean?  
-How many Section 28 cases have you been involved with? 
 
Main Body: 
-How did you first become aware of S28? 
-Tell me about the training you received on Section 28 prior to your involvement in it?  
-How effective do you feel that it was? 
 
What role do you play in the S28 process? 
- How do you prepare for this? 
 
Has S28 changed the timetable you use for dealing with a case? 
- How well have you been able to manage this timetable?  
- How has this affected your workload and other cases? 
 
How have you had to adapt the way you carry out your role because of S28? 
- How well have you been able to adapt to these changes? 
 
 
Court Staff 
What impact do you think S28 has had on the questioning of witnesses? 
- Do you think is changed the style of questions asked of witnesses? 
- Do you think this has changed the approach or behaviour of advocates at cross-
examination? 
 
Has S28 changed how much the judge has to intervene during the cross-examination? 
 
How effective do you think the technology used in S28 hearings is? 
- Have there been any issues with the equipment or setup?  
- Have there been any issues with playback? 
- What improvements could be made? 
 
What does the physical set up for a S28 hearing look like? 
- Is this the beneficial for witnesses? 
- What improvements could be made? 
 
Do you think is has changed the length of hearings? 
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Police Staff: 
How are eligible Section 28 witnesses identified? 
- What guidance do you use? 
 
- How effective do you think this process is? 
 
At what point do you tell witnesses about S28? 
 
How is S28 explained to witnesses and their families?  
- What do you say? 
- Could this be more effective? 
 
How do witnesses respond to the idea of S28 rather than testifying in court? 
- Do they understand any difference? 
 
Closing: 
What advantages or disadvantages does S28 have for your role? 
What impact do you think S28 has had on the level of stress experienced by of witnesses? 
What impact do you feel S28 has on the quality of witness evidence? 
What support is offered to S28 witnesses? 
-How does this differ to S27? 
 
How well do you think S28 has benefitted witnesses overall? 
- What improvements do you think are needed? 
- Would you say this is a consensus among your colleagues? 
 
Is there anything about Section 28 we haven’t covered in these questions that you would 
like to add?  
 
 
 


